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IN  THE  COURT  OF  ADDITIONAL SESSIONS JUDGE, SONITPUR,TEZPUR 

 

Present: -     Md. Darak Ullah, A.J.S. 
  Additional Sessions Judge, 
  Sonitpur, Tezpur. 
 
Committing Officer : Smti P. Shyam,  

Judicial Magistrate, 1st Class,         
Tezpur.  
 

Sessions case No. 188 of 2014 
(Arising out of G.R.Case No.2686 of 13) 

                     U/s.302/201/149  of  IPC. 

State 

-Vs- 
       1.   Sri Rajesh Deka 
       2.   Sri Dipjyoti Lahkar 
       3.   Sri Dipak Bora    
       4.   Sri Ritumoni Bania 
       5.   Sri Gaurab Borah 
       6.   Sri Pranjal Saikia  
       7.   Sri Nayan Bora 
       8.   Sri Gopen Kalita ….. Accused persons. 

 

Advocates appeared:- 

 For the State  :    Smti R. Chakravarti, Ld. Ad dl. P.P. 

For the accused :    S.E. Alam, Smti D. Singha,  Ld. Advocate. 

Date of evidence :    1-12-15,11-2-16,28-4-16,16-6-16,26-9-16,31-5-17, 
         4-7-17, 3-8-17. 
 
Date of argument :     20-3-2018, 6-4-2018.  
 
Date of Judgment :     20-4-2018.  
 

    JUDGEMENT  

1.                    Prosecution case in brief is that on 11-10-13 at about                

5 p.m.  Dibyajyoti (Tubu), the son of the informant, went out from his house 

riding his Activa bearing registration No.AS-12/K-5339. It is further stated 

that before leaving his house, he talked with one Munu Kotia and Ritu Bania 

over phone. At about 12:30 a.m. the informant came to know that his son 
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was lying on a nalla (drain) near Chandmari. The informant immediately 

rushed to the place of occurrence and found his son lying in dying condition. 

Then the injured was taken to Kanaklata Civil Hospital wherefrom he was 

taken to Mission Hospital for better treatment but doctor declared his son 

dead.      

2.                    An FIR to that effect was filed by informant Prafulla Kumar 

Borah before Lalmati Out Post under Tezpur P.S. and accordingly  Lalmati OP 

GDE No.268/13 dated 15-10-13 was made and forwarded the FIR to the 

Tezpur PS for registering a case. Accordingly, the O/C, Tezpur PS   registered 

the FIR as Tezpur P.S. case No. 1323/13  U/s.302/379/201 of  IPC. 

3.                    After investigation, the investigating agency has submitted 

charge-sheet against accused Monoranjan Saikia, Ritumoni Bania, Dipak 

Borah, Gaurab Borah alias Monti, Nayan Borah, Gopen Kalita, Pranjal Saikia, 

Dipjyoti Lahkar and Rajesh Deka U/s.143/302/201  of  IPC.  

4.                   On appearance of the accused persons, the copy was furnished 

to them and the case was committed to the court of Sessions as per Sections 

209 Cr.P.C, by Smti P. Shyam, Judicial Magistrate, 1st Class,  Tezpur  and 

thereafter this case is transferred to this Court for trial.  

5.                   After going through the materials on record, including the report 

U/s 173 Cr.P.C and after hearing both sides, charge  U/s.302/201/149 of IPC 

was framed against the accused persons. The contents of the charges were 

read over and explained to the accused persons to which they pleaded not 

guilty and claimed to be tried.  

6.           During trial accused Monoranjan Saikia died and accordingly the 

case against the said accused abetted vide order dated 24-10-2017 and the 

case proceeded against the present accused persons.  

7.                  During trial, prosecution has examined as many as 

17(seventeen) witnesses in the form of-  

   PW-1  Sri Prafulla Kumar Borah 
   PW-2  Sri Dhruba Jyoti Mahanta 
   PW-3  Sri Dipu Baishya   
   PW-4  Sri Shyamanuj Bania   
   PW-5   Sri Rahul Kumar Borah 
   PW-6  Sri Madhurjya Talukar alias Tinku  
   PW-7  Smti Runu Das   
   PW-8  Sri Bipon Koch   
   PW-9  Sri Sapan Borah   
   PW-10 Sri Raja Borah   
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   PW-11  Sri Punakan Deka   
   PW- 12  Sri Manash Pratim Choudhury 
   PW-13 Sri Bichitra Talukdar   
   PW-14 Dr. Dibakar Saikia   
   PW-15 Sri Binod Das   
   PW-16 Sri Tarun Kumar Medhi   
   PW-17 Ms. Panchali Shyam   
       
 

Prosecution has also exhibited some documents in the form of  Ext.1 to 

Ext.11.  Prosecution evidence was closed.  Statement of the accused  persons 

recorded U/s 313 Cr.P.C. The accused persons denied the allegation in toto 

and declined to adduce evidence in their defenfe. 

               

8.    POINTS FOR DETERMINATION:- 

 

(1)  Whether the accused persons, on 11-10-2013 at about 5 p.m.     

at Chandmari under Tezpur PS, committed murder by 

intentionally causing death of Dipjyoti Borah (Tutu) and thereby 

committed an offence punishable U/s.302   of IPC. 

(2) Whether the accused persons, on the same date, time and 

place, caused disappearance of evidence knowing that offene of 

murder of Dipjyoti Borah has been committed and thereby 

committed an offence punishable under section 201 IPC.    

(3) Whether the accused persons, on the same date, time and 

place, were member of unlawful assembly and in prosecution of 

common object that assembly committed offence of murder and 

disappearance of evidence and thereby committed an offence 

punishable under section 149  IPC.   

EVIDENCE  

9.                      PW 1 Sri Prafulla Kr. Borah in his evidence stated that on                          

11-10-13 at about 4 p.m. he along with his family members including his 

deceased son was watching T.V. in his house. At that time his son was 

having touch over phone with some of his friends and then he asked him as 

to who were the persons he was talking to. Then his son told him that he 

was talking with one Manuranjan Saikia alias Manu Katia and one Ritu Bania 

of Chandmari of Tezpur. He also came to know from his son that Manuranjan 

Saikia and Ritu Bania called him to the house of Rajesh Deka of Rupak 
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Nagar, Tezpur. At about 5 p.m. his son went out with his Activa scooter 

bearing registration No.AS12/A 5339. At about 12 midnight one Dhruba Jyoti 

Mahanta made a phone call and informed him that his son had been found 

lying in dying condition in a drain in front of Koilashpati Temple at  

Chandmari. Then he along with his wife and younger son went to the place 

of occurrence and found his son lying in  dying condition. They pulled him 

out and immediately took him to Civil Hospital for treatment.  He saw injuries 

on the back of head of his son and blood was oozing out from the nose and 

ear. The doctor of civil hospital, after examining his son, referred to Mission 

Hospital, Tezpur. The doctor of Mission Hospital after examining his son 

declared dead. The dead body was taken to Kanaklata Civil Hospital and post 

mortem examination was done. His younger son told him that on the date of 

occurrence at about 7:30 p.m. his deceased son was seen roaming on the 

pillion of motor cycle of one Dipak Borah of Da-Parbatia and Ritu Bania was 

driving the Activa scooter of his deceased son. His son was also seen in the 

company of Basob Borah and Rajesh Deka. When they found his son at the 

place of occurrence, they did not find his gold chain, finger rings and money 

bag with him. He lodged the complaint on 13-10-13 at Lalmati Out Post. On 

15-10-13 police of Lalmati OP informed him that Activa scooter of his son 

was found at Jyotiban Path, Chandmari in abandoned condition. He brought 

the scooter from Lalmati OP. He further stated that there was delay in 

lodging the complaint as he was busy with his deceased son in the hospital 

and also performed his funeral. He has proved the FIR as Ext.1 wherein 

Ext.1(1) is his signature.  

10.     In his cross examination he has stated that on the date of 

occurrence it was Saptami of Durga Puja. He denied the defence suggestion 

that his son was a habitual drinker. He admitted that he was treated in 

Guwahati for de-addiction. When he arrived at the place of occurrence there 

was gathering of police and public. He denied the defence suggestion that 

he did not state before police that when he pulled out his son from the drain 

he saw swelling injury on back side of his son’s head and blood was oozing 

out of his ear and nose. He also denied the defence suggestion that his 

younger son did not tell him about his deceased son roaming on pillion of 

Dipak Borah. He also denied the defence suggestion that none told that 

about his son in the company of Basob and Rajesh.  
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11.     PW2 Sri Dhruba  Jyoti Mahanta in his evidence stated that 

the occurrence took place on 11-10-13 on the day of Samptami of Durga 

Puja.  On the date of occurrence at about 10:15 p.m. he came out of Muse 

Restaurant and was proceeding towards Parbati Nagar on his motor bike.  

On the way, in front of Kailashpati Temple at Chandmari, Lulu alias Bhupen 

Kalita, Sunti alias Pranjal Saikia, Naren Borah and Rajesh Deka came out of 

one white EON car and he also saw that those persons caught hold of 

another person and threw him into the drain on the said road. He did not 

stop at that place and passed by. He went to the house of Tapan Sharma 

and talked to said Tapan Sharma for about 20 minutes. Then he came back 

and on the way back again in front of Kailashpati Temple he saw a huge 

gathering of people. He stopped there and saw that his friend Dibyajyoti 

Borah was lying in a dying condition in a drain near the road. Then he 

informed Dibya’s father Prafulla Borah over telephone about the occurrence.  

Then Dibya’s father, mother and brother came to the place of occurrence. 

Police also came to the place of occurrence. Dibya was taken to Kanaklata 

Civil Hospital. He saw swelling injuries on the back part of the head of Dibya. 

Doctor of Civil Hospital examined the injured and referred him to Mission 

Hospital. At Mission Hospital doctor examined him and declared that he has 

already expired. He knew that police seized one Eon car from one Dipjyoti 

Lahkar. He gave statement before magistrate U/s.164 of Cr.P.C. He has 

proved his statement as Ext.2 wherein Ext.2(2), 2(3), 2(4) and 2(5) are his 

signatures. He further stated that prior to the incident Dipak Borah made a 

phone call from the house of Tinku alias Madhurjya Talukder from his 

mobile. Dibyajyoti also made call to him from the same mobile phone 

belonging to Madhurjya asking him to come over. He did not meet them at 

Railgate or any other place. That was his last contact with deceased 

Dibyajyoti Borah. Tinku had told him that Dibyajyoti had kept his Activa 

scooter in the house of Tinku and Dipak Borah and Dibyajyoti went out on 

the scooty of Dipak Borah.   

12.     In his cross examination he has stated that Dibyajyoti was 

his close friend and at the time of his marriage he accompanied him as 

friend of bride groom. He stated that he cannot remember if he gave 

statement before police on three occasions on 12-10-13, 15-10-13 and                

19-11-13. He denied the defence suggestion that on 15-10-13 he made 
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statement that Dibyajyoti used to drink all the time for which he avoided his 

company. He also denied the defence suggestion that he stated before police 

that Jul Daa saw Dibyajyoti coming alone at the Railgate. He also denied the 

defence suggestion that while he was going to Parbati Nagar he saw 

gathering of people near Kailashpati Chariali and he got down from his bike 

and on being asked the people told him that Tubu was lying in the drain, 

then he saw him and he guessed that he was dead. He further denied the 

defence suggestion that in his statement before police he did no state that 

he saw four persons namely Nayan, Lulu alias Bhupen, Sonti alias Pranjal 

Saikia and Rajesh Deka coming out of one Eon car and threw one person in 

to the drain. He further denied the defence suggestion that after more than 

one month he gave false statement before police for the third time. He 

further denied the defence suggestion that as there was no eye witness in 

the case he was compelled to made statement before police implicating the 

accused persons. He did not lift the body of Tubu from the drain. He denied 

the defence suggestion that he gave statement before magistrate after 40 

days of the occurrence and he made false statement before magistrate as 

tutored by police and the family membes of Dibyajyoti Borah.  

13.     PW3 Sri Dipu Baishya in his evidence stated that after three 

years back police seized one white colour scooty (Activa) on the road at 

Chandmari. He has proved the seizure list as Ext.3 wherein Ext.3(1) is his 

signature. His cross examination declined.  

14.     PW4 Sri Shyamanuj Bania in his evidence stated that about 

two years back one day at about 9:30 a.m. police asked him about one 

active scooter found in abandoned condition near his house on Jyotiban 

Road. Police seized the scooter. He has proved the seizure list as Ext.3 

wherein Ext.3(2) is his signature.   His cross examination declined.  

15.    PW5 Sri Rahul Kumar Borah in his evidence stated that on the day of 

occurrence at about 4:30 p.m. he went to meet Tubu at Chandiram Borah 

Road. In front of his house he met Tubu coming out on his scooty (Activa). 

On being asked he told him that he was going to meet one Rajesh and he 

would meet him in the evening. On that day at about 12:30 hours at night 

he received a phone call from Apurba Borah, brother of the deceased 

Dibyajyoti Borah, that Tubu was found lying in a nalla (drain) at Chandmari 

road and he asked him to came over immediately. Then he along with his 



                                                                                               Sessions Case No. 188  of  2014 
                                                                                                        G.R Case No 2686 of 13 
 

7 
 

family members rushed to Chandmari and after crossing the Railgage 

towards Parbati Nagar they found Dibyajyoti lying in a nalla in dying 

condition. He along with Prafulla Borah and Apurba Borah, the father and 

brother respectively of Dibyajyoti Borah, took Dibyajyoti out from the nalla 

and he tried to bring him to life and did chest pumping. He noticed injury 

mark on the nose of Dibyajyoti. Dibyajyoti was immediately taken to  K.C.H., 

Tezpur wherefrom doctor referred him to Mission Hospital, Tezpur.  Doctor 

of Mission Hospital declared Dibyajyoti dead. Police held inquest on the dead 

body. He has proved the inquest as Ext.4 wherein Ext.4(1) is his signature. 

He further stated that at the time of inquest he noticed bleeding from the 

nose and ears of the deceased and also bruise mark on his fore-arm. He also 

noticed swelling mark on the head of the deceased. When the dead body 

was in K.C.H., Tezpur, Basob Borah, a close friend of deceased Dibyajyoti 

Borah, who is also related to him, came to Civil Hospital and he took his 

mobile handset and talked to one Manu Kotia on his mobile phone. Basob 

Borah appeared to be very excited and he was shouting at Manu Kotia 

saying “you people killed Tubu” on the phone. At the cremation ground also 

Basob talked to Munu Kotia on his phone saying “you people killed Tubu”. He 

saw the scooty (Activa) in the police station.  

16.     In his cross examination he has stated that he does not  

remember whether he stated before police that he asked Dibyajyoti alias 

Tubu whether he was free to accompany him to enjoy Puja and then 

Dibyajyoti told him that he was going to meet one Rajesh and he would 

meet him at night. He denied the defence suggestion that he did not state 

before police that at the time of inquest he noticed bleeding from the nose 

and ears of the deceased and also bruise mark on his fore-arm. He does not 

remember whether he stated before police that in the cremation ground also 

Basob Borah talked to Munu Kotia on his phone and blamed him that “you 

people kill Tubu”. He stated that Basob told him that Tubu had a quarrel 

with some persons. He does not remember if he stated before police that on 

14-10-13 Basob informed him over phone that Tubu had a quarrel with some 

persons. He further stated that when he wanted to know in detail what he 

knew about the incident involving deceased and some persons he did not 

say anything rather he avoided. After the occurrence Basob left for Guwahati 

and he kept asking whether he got any clue regarding death of Dibyajyoti. 
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17.     PW6 Madhurjya Talukdar alias Tinku Talukdar in his evidence 

stated that on the date of occurrence at about 4:30 p.m. his friend deceased 

Dibyajyoti came to his house on his scooty (Activa). While he was sitting in 

his house his another friend Dipak Borah came to his house. Deceased Tubu 

and Dipak Borah asked him to come with them to enjoy Puja. He expressed 

his inability to go out with them and then Tubu kept his scooty in his house 

and Tubu and Dipak Borah went out on Dipak Borah’s scooter. At about 

9/9:30 p.m. he met Dipak Borah near Chandmari Railgate. They stayed 

together for sometimes and at about 10 p.m. he left the place for his home. 

At about 11/11:30 p.m. someone rang him up and informed that Tubu was 

lying in a nalla near Beltola Mandir at Chandmari. He immediately came to 

the place and found a huge gathering of people and Tubu was being taken 

out from the nalla. He saw some fluid coming out from Tubu’s nose. He also 

saw blood coming out from near the ear of Tubu. Tubu was taken to K.C.H., 

Tezpur and at hospital he was declared dead.  

18.     In his cross examination he has stated that Tubu used to 

take alcohol. He knows that his parents took him to Guwahati for treatment 

on addiction. He was in the hospital till the deceased was declared dead and 

till then he did not come to know about the cause of his death.  

19.     PW7 Smti Runu Das in his evidence stated that on the night 

of 11-10-13 at about 1 p.m. when she came to lock her gate, she noticed 

that in the drain adjacent to her gate a person was lying with his face down. 

Then she called her neighbor Debranjan Kalita and they also called 108 

ambulance. She along with her cousin went to police station in a scooter and 

informed police. After returning from police station she found that lot of 

people gathered at the place of occurrence. Police came and with the help of 

police said person was lifted from the drain and police took the said person 

to hospital. Next day police came to her house and asked her about the 

incident and then she came to know about the death of the person.  

20.              In her cross examination she has stated that when she saw 

the person in the drain there was no other person. The drain is deep and it 

was pucca drain and there was no slab or cover on the drain.  

21.              PW8 Sri Bipon Koch in his evidence stated that on the 

relevant date he was in the shop. At about 6:30 p.m. deceased Dibyajyoti 

came to the house of Sapan Bora and asked him if Sapan Bora was at home. 
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He told him that Sapan Bora was not at home. Next day police came to the 

house of Sapan Bora and then he came to know about the death of the 

deceased.  

22.                 In his cross examination he has stated that Dibyajyoti and 

another came to the house of Sapan Bora on foot.  

23.                PW9 Sri Sapan Borah in his evidence stated that one day 

one Dhruba informed him over phone that Dibyajyoti  alias Tubu was found 

lying in a drain at Chandmari. He also came to know that Dibyajyoti was 

taken to hospital and he died. Bipon Koch, who worked in his shop, told him 

that Dibyajyoti and Dipak Borah came to his house but he was not at home 

so they left.  

24.      In his cross examination he has stated that Dibyajyoti used 

to take alcohol.  

25.      PW10 Raja Borah in his evidence stated that about three 

years back one day in the evening he saw Dibyajyoti near his shop alone. On 

the next day he heard that Dibyajyoti died. This witness turned hostile by the 

prosecution.   

26.      PW11 Sri Punakan Deka in his evidence stated that about 

three years back one day at about 11:30 a.m. he came to know that 

Dibyajyoti died and then he went to civil hospital, Tezpur to see the 

deceased. He has proved the inquest report as Ext.4 wherein Ext.4(2) is his 

signature. His cross examination declined.  

27.      PW12 Manash Pratim Choudhury in his evidence stated that 

on 12-10-13 he got information from his maternal uncle that there was a bad 

news. Accordingly he came to his maternal uncle’s house and came to know 

that Dibyajyoti alias Tubu died. Police came and held inquest on the dead 

body of the deceased. He has proved the inquest report as Ext.4 wherein 

Ext.4(3) is his signature. His cross examination declined. 

28.     PW13 Bichitra Talukdar in his evidence stated that about 

some years back police seized one EON car (white colour). He has proved 

the seizure list  as Ext.5 wherein Ext.5(1) is his signature.  

29.     In his cross examination he has stated that he does not know 

why and in connection with what police seized the vehicle.  

30.     PW14 Dr. Dibakar Saikia in his evidence stated that on 12-

10-13 he performed post mortem on the dead body of Dibyajyoti Borah 
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identified by UBC 360 Bhanendra Borah and Rahul Bora, Manab Pratim 

Choudhury and found the followings : 

                  Eyes and mouth closed. Rigor mortis present.  

1. A defused swelling on the right parietal region of the 

scalp. 

2. Clotted blood present below the right parietal region of 

the scalp.  

3. Collection of blood inside cranial cavity.  

4. Clotted blood seen from both the nostrils and the mouth. 

5. Bruise mark on the left fore-arm.  

All other organs were healthy.  

He opined that the cause of death was due to shock as a 

result of head injury. 

              He has proved the post mortem report as Ext.6 wherein Ext.6(1) 

is his signature and Ext.6(2) is the signature of Jt. Director of Health 

Services, Sonitpur, Tezpur.   

31.     In his cross examination he has stated that injury No.2, 3 

and 4 are the resultant injury of injury No.1. Injury No.2, 3 and 4 were found 

after opening up the skull. Injury No.1 may be caused by falling from a 

certain height on hard substance like concrete wall/surface. Bruise mark may 

be caused if the parts of body hit or comes against any hard surface.   

32.     PW15 Sri Binod Das in his evidence has narrated various 

stages of investigation conducted by him. He has proved the inquest report 

and dead body challan as Ext.4 and Ext.7 respectively wherein Ext.4 (4) and 

Ext.7(1) are his signatures.  

33.     In his cross examination he has stated that in connection 

with this case there is GDE in Lalmati Out Post being GDE No.192/13 dated 

11-10-13. Witness Dhruba Jyoti Mahanta stated before him that on the 

previous night at 11:30 p.m. while returning from Tezpur Town, he saw 

many people gathered at Rupak Nagar Hazarapar, he got down from the 

bike and asked the people what happened, then some persons said that a 

person was lying in a drain, he went near the drain and saw that his friend 

(hokhi) Dibyajyoti Borah is in the drain, immediately he made phone call to 

his family members and then he pulled Dibyajyoti out from the drain and he 
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was taken to Kanaklata Civil Hospital wherefrom he was also taken to 

Mission Hospital.  

34.     PW16 Sri Tarun Kumar Medhi in his evidence has narrated 

various stages of investigation conducted by him. He has seized one Activa 

scooty bearing registration No.AS-12/A-5339 belongs to deceased from 

Brindaban Path, Chandmari Hazarapar near the house of Rupeswar Borah, in 

an abandoned condition. He has proved the seizure list as Ext.3 wherein 

Ext.3(3) is his signature. He has also proved the FIR as Ext.1 wherein 

Ext.1(2) is his signature and Ext.1(3) is the signature of Sri Tapash 

Chakravarti, the then O/C of Tezpur PS. He has prepared the sketch map of 

the place of occurrence. He has proved the sketch map as Ext.8 wherein 

Ext.8(1) is his signature. He has also seized one Eon vehicle bearing 

registration No.AS-12/J 6473 from the house of accused Dipjyoti Lahkar. He 

has proved the seizure list as Ext.5 wherein Ext.5(2) is his signature. He has 

also prepared the sketch map of house of accused Rajesh Deka. He has 

proved the sketch map as Ext.9 wherein Ext.9(1) is his signature. After 

completion of investigation he has submitted charge sheet against the 

accused persons U/s.143/302/201 of IPC. He has proved the charge sheet as 

Ext.10 wherein Ext.10(1) is his signature. He has also proved the extract 

copy of GDE No.192 dated 11-10-13 as Ext.11 wherein Ext.11(1) is his 

signature.  

35.                        In his cross examination he has stated that  PW1 Prafulla 

Kumar Borah has not stated before him that on being asked his son told him 

that he was talking with one Manoranjan Saikia alias Mono Katia and one 

Ritu Bania, both hailing from Chandmari area of Tezpur. PW1  has also not 

stated before him that when he pulled out his son from the drain he saw 

swelling injury on back side of his son’s head and blood was oozing out from 

his ear and nose. He further stated that witness Dhrubajyoti Mahanta was 

examined by ASI Binod Das on 12-10-13 and subsequently he also 

examined the said witness on 15-10-13. Witness  Dhrubajyoti Mahanta has 

stated before him on 15-10-13 that Tubu alias Dibyajyoti was his  friend and 

earlier they used to stay together and as Dibyajyoti used to drink all the 

time and as such he used to avoid his company. The said witness also 

stated before him that on 11-10-13  Dibyajyoti was seen by “Jul Da” near 

Railgate and  “Jul Da”  saw him (Dibyajyoti) coming alone at the Railgate. 
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The said witness  also stated before him that while he was going to Parbati 

Nagar he saw gathering of people near Kalishpati Chariali and he got down 

from his bike and on being asked people told him that Tubu was lying in a 

drain and on being seen he guessed that he was dead. The said  witness did 

not state before him that he saw four persons namely Nayan, Lulu alias 

Bhupen, Sonti alias Pranjal Saikia and Rajesh Deka coming out of one Eon 

car and threw one person into the drain.  He further stated that he again 

examined the said witness on 19-11-13. The said witness on 19-11-13 has 

not stated before him that when he came out of Muse Restaurant and 

proceeded towards Parbati Nagar, in front of Kailashpati temple, he saw the 

above named four persons throwing one other person into the drain. He 

further stated during cross examination that on  20-11-13 he forwarded the 

said witness to the court for recording his statement U/s.164 of Cr.P.C. He 

further stated in his cross examination that PW5 Rahul Borah has not stated 

before him that on 11-10-13 at about 4:30 p.m. he met Tubu on the road 

while he was coming out on an Activa scooty  and asked Dibyajytoi alias 

Tubu whether he was free to accompany him to enjoy Puja and then 

Dibyajyoti told him that he was going to meet one Rajesh and he would 

meet him at night. The said witness has also not stated before him that at 

the time of inquest Basob Bora, closest friend of deceased appeared there 

and he was in very excited mode and took his mobile hand set and rang up 

one Munu Kotia and shouted “you people killed Tubu”.  PW5 has also not 

stated before him that in the cremation ground also Basob Borah talked to 

Munu Katia and told him that “you people killed Tubu”. PW5 Rahul Borah 

was earlier examined on 12-10-13 by ASI Binod Das and thereafter he 

examined the witness on 15-10-13.  

36.    PW17 Ms. Panchali Shyam, the then Ld. Judicial Magistrate, 

1st Class, Tezpur, who had recorded the statement of PW2 Sri Dhrubajyoti 

Mahanta U/s.164 of Cr.P.C.  She has proved the statement of the said 

witness recorded by her as Ext.2 wherein Ext.2(6) is her signature with seal.  

37.    During cross examination she has stated that the date of 

incident as stated by the said witness was 11-10-13 and the statement 

U/s.164 of Cr.P.C. was recorded by her on 20-11-13 and the witness was 

escorted by police.              
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                 ARGUMENT 

38      Ld. Addl.P.P. has filed written argument whereby it is                 

submitted that from the evidence of PW1 and PW2 it is proved that the 

deceased went with the company of the accused persons and PW2 saw the 

accused persons throwing a person from one white Eon car to the drain in 

front of Kailashpati Temple and after sometime the dead body of Dibyajoti 

Borah was found lying in the drain. On the basis of this evidence supported 

by post mortem report, Ld. Addl.P.P. has submitted that prosecution has 

able to prove the charges against the accused persons beyond all 

reasonable doubt and as such prayed for conviction of the accused persons.  

39.                     Ld. Addl.P.P. has relied on a decision of the Hon’ble 

Supreme Court in Md. Azad alias Samin vs. State of West Bengal 

reported in AIR 2009 SC 1307 wherein it was held that reliability of “last 

seen together” evidence depends upon time gap between evidence of last 

seen alive and recovery of dead body of deceased  which ought to be small.  

It is submitted that in the instant case some of the accused persons are 

found roaming with the deceased on the date of occurrence before the 

death of deceased Dibyajytoi alias Tubu. Prosecution has also relied on a 

decision of   Hon’ble Supreme Court in Krishna Ghose vs. State of 

West Bengal reported in 2009 Crl.L.J. 2820 wherein it was held that 

conviction can be based solely on circumstantial evidence but it should be 

tasted of customs of law related to circumstantial evidence laid down.   

40.                     On the other hand, ld. counsel for the defence has submitted 

that PW1 has stated in his evidence that his younger son has told him that 

on the date of occurrence at about 7:30 p.m. his deceased son was seen 

roaming on the pillion of motor cycle of one Dipak Borah of Da-Parbatia and 

Ritu Bania was driving the Activa scooter of his deceased son. His son was 

also seen in the company of Basob Borah and Rajesh Deka. The said version 

of the PW1 is certainly a hearsay evidence unless the younger son of the 

PW1 is examined before the court to corroborate the same. It is further 

submitted that except the PW2 Dhrubajyoti Mahanta, all other witnesses 

have got no bearing in respect of implication of the accused persons 

regarding the charges. So far the evidence of PW2 is concerned it is 

submitted that he was examined U/s.161 of Cr.P.C. by police on three 

occasions i.e. on 12-10-13, 15-10-13 and 19-11-13 and only after 40 days of 
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the occurrence he was examined in the court U/s.164 of Cr.P.C. It is pointed 

out that the investigating officer, the PW15 has stated that this witness has 

only stated before him on 12-10-13 that while he was coming in a motor 

bike on the night of 11-10-13 he saw huge gathering of people and then 

saw the dead body of Dibyajyoti Bora and informed Dibyajyoti Borah’s 

father over telephone. PW16, the other investigating officer has also stated 

in his evidence that he has examined the PW2 on 15-10-13 and 19-11-13  

to which he has stated the same thing as mentioned above. This witness 

has specifically stated that the PW2 has not stated before him that he saw 

the persons namely Nayan, Lulu alias Bhupen, Sonti alias Pranjal Saikia and 

Rajesh Deka   coming out of one Eon car and threw one person into the 

drain.  Ld. counsel for the accused persons has submitted that in view of 

the above position the statement of the PW2 recorded U/s.164 of Cr.P.C. 

and his evidence in the court is not believable to the court. In this aspect ld. 

defence counsel has also relied on the same decision of the Hon’ble 

Supreme Court in Krishna Ghose vs. State of West Bengal reported 

in 2009 Crl.L.J. 820 wherein it was held that conviction can be based 

solely on circumstantial evidence but it should be tasted of customs of law 

related to circumstantial evidence laid down, but in the instant case no chain 

of circumstance is proved against the accused persons.  

41.             It is further submitted that evidence of PW1 regarding the 

statement that his son was seen with some of the accused was found to be 

hearsay evidence which is not admissible in law and in this aspect he has 

relied on a decision of the Hon’ble Gauhati High Court in Jainul Abedin 

vs. State of Assam reported in (1997)2 GLR 175. Ld. defence counsel 

has also relied on a decision of Hon’ble Supreme Court in Deny 

Borah vas. State of Assam reported in (2014)14 SCC 42 wherein it 

was held that conviction can be based on solitary witness provided that the 

witness is wholly reliable and it is trustworthy.  In the instant case evidence 

of the PW2 is not wholly reliable on the fact that on three earlier occasions 

he has not stated before police about involvement of the accused persons in 

respect of the offence and only after 40 days he has disclosed the name of 

the accused persons in his statement U/s.164 of Cr.P.C. It is further 

submitted that had he disclosed the fact to PW1, the informant,  

immediately after the occurrence, the PW1 could have inserted the name of 
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the accused persons in the FIR which was filed subsequently by the PW1. 

Therefore, the ld. counsel for the accused persons has submitted that 

prosecution has totally failed to prove the offence beyond all reasonable 

doubt and prayed for acquittal of the accused persons.  

42.    Ld. defence counsel has also submitted that statement 

recorded U/s.161 of Cr.P.C. and U/s.164 Cr.P.C. are not substantive piece of 

evidence and the same cannot be used in the trial except for the purpose of 

contradicting said witness. In this aspect ld. defence counsel has relied on a 

decision of the Hon’ble Gauhati High Court in Abdul Kalam vs. State of 

Tripura reported in (2002)1 GLR 378. It is further submitted that in the 

instant case three statements of PW2 recorded by police U/s.161 of Cr.P.C. 

is contradictory to the statement  made by the said witness U/s.164 of 

Cr.P.C. as well as his evidence in the court. Therefore, Ld. defence counsel 

has prayed that the evidence of  PW2 is not believable at all. Ld. counsel 

has also submitted that omission to make important piece of statement 

amounts to contradiction and evidence of the witness should be viewed with 

suspicion in this regard. In this context Ld. defence counsel has relied on a 

decision of the Hon’ble Gauhati High Court in Dulal Sonowal vs. State of 

Assam reported in (1996)2 GLR 79.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                               

   DISCUSSION, DECISION AND REASONS FOR DECISION 

 

43.                 Let me appreciate the evidence on record to decide the points 

for determination. It is admitted position that dead body of Dibyajyoti Borah 

alias Tubu was found in the drain near Kailashpati Temple, Chandmari and 

the Dr. Dibakar Saikia, the PW14, conducted post mortem and found  the 

followings : 

1. A defused swelling on the right parietal region of the scalp. 

2. Clotted blood present below the right parietal region of the 

scalp.  

3. Collection of blood inside cranial cavity.  

4. Clotted blood seen from both the nostrils and the mouth. 

5. Bruise mark on the left fore-arm.  

                            All other organs were healthy.  
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                 He opined that the cause of death was due to shock as a result 

of head injury. He has proved the post mortem report as Ext.6.  

44.                   PW11 Punakan Deka, PW12 Manash Pratim Choudhury 

were only the witness of inquest and their evidence is no bearing 

towards implicating the accused persons in respect of the charge. 

Similarly PW13  Bichitra Talukdar is  a witness of seizure of the Eon car 

and he has proved his signature in the seizure list as Ext.5(1) and his 

evidence is also not relevant for coming to a conclusion of guilt of the 

accused persons in any way. PW3 Dipu Baishya, PW4 Shyamanuj Bania 

were the witness of seizure of Activa scooty and they have not 

implicated the accused persons in respect of commission of the crime. 

PW5 Rahul Kumar Borah is also a reported witness who had seen the 

dead body of Dibyajyoti Borah and noticed some injury mark on the 

dead body. Although he has stated that Basob Bora was in Kanaklata 

Civil Hospital as well as in cremation ground had shouted and talked 

Manu Kotia that “you people killed Tubu” but in absence of Basob Borah 

as  a witness such statement to be recorded as hearsay evidence and 

has got no value. Although, PW6 Madhurjya Talukdar has stated that 

Dibyajyoti Borah kept his scooty  in his house and went with his another 

friend Dipak Borah and he saw Dipak Borah and Dibyajyoti Borah near 

Chandmari Railgate  at about 9/9:30 p.m. but the same alone cannot be 

a conclusive evidence that accused Dipak Borah is seen with the 

deceased at the time of his death. During cross examination he has 

stated that the deceased Tubu used to take alcohol and he knows that 

his parents took him to Guwahati for treatment on addiction. He has 

further stated that  he was in the hospital till the deceased was declared 

death and till then he did not know about the cause of his death. PW7 

Smti Runu Das although had seen the dead body after the incident but 

she has not stated any incriminating evidence against the accused 

persons in respect of their involvement. She has stated that drain was 

deep and it was pucca  drain and there was no slab or cover on the 

drain.  PW8 Bipon Koch and PW9 Sapan Borah  have also not stated the 

involvement of the accused persons in respect of the offence. Although 

Bipon Koch has stated that the deceased Dibyajyoti came to the house 

of Sapan Borah and asked about him but Sapan Bora was not at his 
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house and the same was also supported by PW9 Sapan Borah that 

Dibyajyoti and Dipak Borah came in search of him as told by Bipon 

Koch, the PW9 but the same alone cannot be a ground for involvement 

of accused Dipak Borah in respect of the charge.  

45.     PW10 Raja Borah is declared hostile and has not supported 

the prosecution story. So far as PW1, the informant, is concerned, he 

has stated in his evidence that his younger son told him that on the date 

of occurrence at about 7:30 p.m. his deceased son was roaming on the 

pillion of motor cycle of one Dipak Borah of Da-Parbatia and Ritu Bania 

was driving the Activa scooter of his deceased son. His son was also 

seen in the company of Basob Borah and Rajesh Deka. The said 

statement is certainly a hearsay because of the fact that no younger son 

of the PW1 is examined in this case to confirm and to add the chain with 

the PW1 to that effect. So far the other part of the evidence of the PW1 

is concerned it is found that Dhrubajyoti Mahanta, the PW2 had 

telephonically informed him that his son was found lying in dying 

condition in  a drain in front of Kailashpati Temple at Chandmari. 

Although the PW2 Dhrubajyoti Mahanta in his evidence as well as in his 

statement U/s.164 of Cr.P.C., the Ext.2, has stated that at about 10:15 

p.m. while he was proceeding towards Parbati Nagar in his motor bike 

he saw at Kailashpati Temple at Chandmari that accused Lulu alias 

Bhupen Kalita, Sunti alias Pranjal Saikia, Nayan Borah and Rajesh Deka 

coming out from one white Eon car and also saw that those persons 

caught hold of another person and threw him into a drain on the side of 

the road. The above statement is not believable because of the reason 

that he has not stated the same to the PW1 although he had informed 

the PW1 about the recovery of the dead body immediately after 

sometime. Had he told the same to the PW1 the names of the accused 

persons would have been inserted in the FIR which was lodged by PW1 

subsequently. It is evident from the Ext.2 and also from the evidence of 

the PW16, the investigating officer, that the PW2 was examined U/s.164 

of Cr.P.C. on 20-11-13 i.e. after 40 days of the occurrence.  PW15, IO 

Binod Das has stated in his evidence that PW2 was examined by him on 

12-10-13 wherein he has stated that on the previous night at 11:30 p.m. 

while he was rreturning from Tezpur Town  he saw a gathering and got 
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down and asked the people what happened and then persons told that a 

person was lying in a drain. He went near the drain and saw that his 

friend Dibyajyoti Borah was in the drain. Then he immediately informed 

the family members of the deceased. PW16 Tarun Kumar Medhi has also 

stated in his evidence that he has recorded the statement of the PW2 on 

15-10-13 and 19-11-13 to which he has stated same thing as stated 

before the PW15. PW16 has specifically stated that PW2 has not stated 

before him that he saw four persons namely he saw four persons 

namely Nayan, Lulu alias Bhupen, Sonti alias Pranjal Saikia and Rajesh 

Deka coming out of one Eon car and threw one person into the drain. 

Although, statement before police U/s.161 of Cr.P.C. is not admissible in 

law but same is relevant for contradicting the version of witnesses. In 

the instant case it is seen that PW2 has implicated the accused persons 

only on 20-11-13 by way of statement U/s.164 of Cr.P.C. and by way of 

evidence in the court. If he was aware about the involvement of the 

accused persons in respect of commission of the offence  he could have 

divulged the same to the informant, the PW1 immediately after the 

occurrence when he informed him and to the police as police  had 

recorded his statement on 12-10-13, 15-10-13 and 19-11-13. Although 

he has denied the defence suggestion that he has not stated before 

police that he saw Nayan, Lulu alias Bhupen, Sonti alias Pranjal Saikia 

and Rajesh Deka coming out of one Eon car and threw one person into 

the drain, he has not denied that police has recorded his statement on 

12-10-13, 15-10-13 and 19-11-13 rather stated that he did not 

remember and as such there is reasonable ground to believe that 

statement of PW2 U/s.164 of Cr.P.C. as well as in his evidence in the 

court is not free from doubt and cannot be the sole basis for convicting 

the accused persons in a charge of murder. That apart the PW2 has not 

implicated the name of accused Ritumoni Bonia, Dipak Borah, Dipjyoti 

Lahkar in respect of involvement in throwing the dead body of the 

person in the drain.  

46.    PW17 Ms. Panchali Shyam, the then Ld. Judicial Magistrate, 

1st Class, Tezpur had recorded the statement of the PW2 U/s.164 of 

Cr.P.C. on 20-11-13 although the occurrence took place, as per the said 

witness, on 11-10-13. Her evidence cannot bring any truthfulness of the 
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statement made by PW2 during his statement U/s.164 of Cr.P.C. 

Similarly, the evidence of PW15 and PW16, the investigating officers are 

of official in nature and they have narrated various stages of 

investigation conducted by them which is already reflected above.   

47.     In view of the material contradiction  of evidence of the PW2 

with respect of   divulging  the facts to PW1 resulting to filing of the FIR, 

the Ext.1 as well as not divulging the fact to the investigating agency i.e. 

the PW15 and PW16 during his statement recorded thrice i.e. on 12-10-

13, 15-10-13 and 19-11-13 certainly makes his evidence doubtful. The 

prosecution has failed to connect all the circumstances leading to death 

of Dibyajyoti Borah and in turn failed to prove that the accused persons 

had murdered Dibyajyoti Borah in prosecution of their common object 

and also caused disappearance of the evidence by throwing the dead 

body in a drain. 

48.    That apart, there is no any iota of evidence from the witness 

of the prosecution in respect as to who, when, how and in what manner 

Dibyajyoti Borah was killed. The prosecution evidence is also totally 

insufficient to prove that there was common object of the accused 

persons and in prosecution of the common object they have committed 

the offence U/s.302 of IPC and offence U/s.201 of IPC and as such I am 

of the opinion that prosecution has failed to prove the offence 

U/s.302/201/149 of IPC against the accused persons beyond all 

reasonable doubt. It is the boundant duty of the prosecution in a 

criminal case to prove the necessary ingredients of the offence against 

the accused persons beyond all reasonable doubt to which, in the 

instant case, prosecution failed.  

49.     I have also gone through the decisions of the Hon’ble 

Supreme Court as well as the Hon’ble High Court as relied on by the 

prosecution and defence, referred to above. After going through the 

factual matrix of the case as well as interpretation of the law, in the 

fore-going decisions, I am of the opinion that the prosecution is not 

entitled to get any benefit out of the referred decisions and the evidence 

of the PW1, PW2 cannot be termed as wholly reliable and conviction 

cannot be based solely on the basis of their evidence unless 

corroborated by reliable independent witnesses. In the instant case no 



                                                                                               Sessions Case No. 188  of  2014 
                                                                                                        G.R Case No 2686 of 13 
 

20 
 

other prosecution witnesses have supported and corroborated the 

version of the PW1 and PW2 in respect of involvement of the accused 

persons for the offence charged with.   

50.             In view of the above evidence on record, I have come to the 

conclusion that prosecution has failed to establish the offence                        

U/s. 302/201/149 of IPC against accused  persons  beyond all 

reasonable doubt. 

O  R  D  E  R 

51.                       In result, accused Ritumoni Bania, Dipak Borah, Gaurab 

Borah alias Monti, Nayan Borah, Gopen Kalita, Pranjal Saikia, Dipjyoti 

Lahkar and Rajesh Deka are acquitted from the charge U/s.302/201/149  

of  IPC and set them at liberty forthwith.  

  

52.                       Bail bonds stand cancelled. The bailor is discharged from 

his liability.  

 
53.    Seized articles be returned to its lawful owner in due course.  

                       

                                   54.                      G.R. Case No. 2686 of 2013  be sent back to the Court 

of Ld. Chief Judicial Magistrate, Sonitpur, Tezpur along with a copy of 

this judgment.  

                                   55.                   Given under the hand and seal of this Court on this 20th 

day of April, 2018.  

 

(D. Ullah) 
Additional Sessions Judge,  

           Sonitpur,Tezpur 

Dictated and corrected by me 

 

 

         ( D. Ullah) 
Additional Sessions Judge, 
      Sonitpur, Tezpur 
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APPENDIX 
 

Prosecution witnesses: 
 

   PW-1  Sri Prafulla Kumar Borah 
   PW-2  Sri Dhruba Jyoti Mahanta 
   PW-3  Sri Dipu Baishya   
   PW-4  Sri Shyamanuj Bania   
   PW-5   Sri Rahul Kumar Borah 
   PW-6  Sri Madhurjya Talukar alias Tinku  
   PW-7  Smti Runu Das   
   PW-8  Sri Bipon Koch   
   PW-9  Sri Sapan Borah   
   PW-10 Sri Raja Borah   
   PW-11  Sri Punakan Deka   
   PW- 12  Sri Manash Pratim Choudhury 
   PW-13 Sri Bichitra Talukdar   
   PW-14 Dr. Dibakar Saikia   
   PW-15 Sri Binod Das   
   PW-16 Sri Tarun Kumar Medhi   
   PW-17 Ms. Panchali Shyam   

          Prosecution Exhibits : 

             Ext.1 : FIR 
  Ext.2 Statement U/s.164 of Cr.P.C.  

Ext.3 :  Seizure list in respect of seizure of Activa scooty. 
Ext.4 : Inquest report.  
Ext.5 : Seizure list in respect of seizure of Eon car. 
Ext.6 : Post mortem report.  
Ext.7 : Dead body challan.  
Ext.8:  Sketch map.  
Ext.9:  Sketch map.  
Ext.10:Charge sheet.  
Ext.11: Extract copy of GDE No.192 dated 11-10-13.    

              
Defence Witnesses:  

 
Nil  

Defence Exhibits:  
   

Nil 
 

 
         

    ( D. Ullah)  
Addl. Sessions Judge,      
Sonitpur,Tezpur 

 
 


